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in che Proceſs intented by him againſt the ſaid Credi- 
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tors, and ſince his Deceaſe wakened and transferred by : 


* 


| them againſt Sir James Cockburn: 
P IH the Auſpwers already —_ in to this Petition do ful 


Fin ding, that the Office of principal Uſher to the King veſted 
in chis Tamil wi of Langton is adjudgable by the Creditors ; 
vet, as conſiderable Diſcoyeries have been made from the Records ſince 
theſe Anſwers were given in, the Creditors a apprehend it may not be im- 
proper to point out to the Lords, as ſhortly as poſſible, ſome of the 
moſt material Things which have appeared upon this Search, with the 
natural Conſequences reſulting from them, which will entirely remove 


any Difficulty that has been irred againſt the Interlocutor pronounced 


by the Court in this Caſe. 

And that it may be the eaſier to the Lords to go through ſo large an 
Abſtra& as they have been obliged to collect in the preſent Cafe, in or- 
der to. conclude the Gentlemen on the other Side, who were pleaſed to 
comeſt every thing that was nor proved clearer than Demonſtrarion, 
the Creditors have digeſted the whole Search, old and new, into as me- 
thodical an Order as poſſible, that the Lords may ſee, at one View, and 


without going through different Abſtracts, the whole Progreſs of the 


State of the Records with reſpect to this Sulhect. as far as the Creditors 
have been able to diſcover it. 


The Concluſions of the Parſer $ Proceſs 'of Be are. That is 
Bond ve o and declared, that this Office is not a patrimorial 


A Eſtate 
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4 remove the Objections offered to the Lords Interlocutor, 
n 


1 


— >< — — — ”, 
2 92 4 b 
a x; — 2 


Knee GET 
= 


= <y VV a” - 
- —- —— 


AN 
* 


* 

: 

F : 

; pela : 

- E 7 4 4 * * 2 14 
——— TIS 
OY - 0 
2 — . — — i 3 23 * 1 — 


Pet 2 1 „„ 
Eftate that was abienable b 55 Predeceſſore, or aſfectable by their 
© Creditors, but that it muſt deſtend to the Heirs of the Family in 
their Right of Blood,; and that his taking and holding this Office 
cannot ſubjett him to the Debts of his Preaeceſſors, © — 
In .Oppoſition to theſe Concluſions, the Creditors apprehend ir muſt 
appear to the Lords, 1, That this and other Offices of the like 
ature are .properly feudal and patrimonial Eſtates, and haye the fame 
Properties with other feudal and patrimonial Rights. 24%, That, as 
ſuch, they deſcend to. Heirs not by. Right of Blood, but according to 
the Tenor of the Grant, and the Heir muſt make up a Title by Ser- 
vice, and conſequently cannot be veſted in the Office without being ſub- 
jected to his Predeceſlor's: Debts. And. 344%, That theſe Offices are: 
tranſmiſſible from one Party to another, either by voluntary Convey- 
ance, or by legal Diligence.  ___.. N * 
J. As to t e 776 Point, That Offices of a much higher Nature than 
That offices this in queſtion, have been by the immemorial Law and Cuſtom of this 
vial Elac. Nation, veſted in Subjects as proper feudal patrimonial Eſtates, is ſo e- 

. vident from the Records, that it is hoped it will not be conteſted. It 
would be improper to trouble the Lords with reſuming the ſeveral In- 
ſtances which appear from the Abſtradt. There: is no Character of a 
feudal Right but what we ſee applied to thoſe Offices: The Right is 

Conſtituted by Inveſtiture, by Charter and Saſine; they have uniformly 
ai Tenure and a Reddendo, ſometimes of Service, ſometimes in Money. 
The Charter grants to the Vaſſal not only the Office itſelf, but alſo the 
Fees, Profits and Emoluments of it, and uniformly diſpones both to him 

and his Heirs and Aſſignies. Fhis appears to- your Lordſhips from 
Numbers of Inſtances ſtared in the firſt Branch of the Abſtract, as well 
as many others which occur throughout the whole, tho' they are claſſed 
in other Branches for proving ſeparate: Points: Inſtances, _ in which 
there can be no Ambiguity, or room for Cavil, as they are all of Char- 
ters granted of Offices per /#, ſeparate and diſtinct from Lands; ſo 
that there is no Pretence to fay that any of the above Particulars are 
inſert in the Charters with a View to Lands, but they muſt undoubted- 
ly apply allenarly to the Office, and to Offices of a much greater Truſt 
and Power than that in queſtion, e. gr. Juſticiars Sheriff, Steward, 
Chamberlain, Admiral, Sc. and from which conſequently the Argument 
proceeds much 2 Fortiori to the preſent Caſe. 3 
And as theſe Offices are a proper Fee, aan AF-are 8: to the 
Superior, and the Profits of the Fee to the Vaſlal, ſo it appears by 
Cap. 3. and 4. of the Abſtract, that when the Vaſſal is not entred, the 
Profits go.to the Superior according to the Nature of other Fees. The 
King's Officers are accountable for the Non- entry Duties of the Office, 
| even 
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even hen it is the ſole Fee conſtituted by the Iaveſtiture, and has no 
Connection with Lands; and either the Non, entry Duties, or the Ward 


Duties, when ſuch is the Holding of the Office, are in uſe to be giſted 
by the Crown as a Caſuality of the Superiority of ſuch Feus, Cap. 4. 
and where the Ward and Marriage are taxed in cumulo by the Charter 
for Lands and Offices, when the Office comes to be alienated and diſ- 
joined from the Lands, the Tax Duties are divided, and a proportional 
Part laid upon the Office, and the reſt upon the Lands, Cap. 12. 
And it is upon the ſame Principles that the. Wives of the Perſons in- 
veſted in the Offices are entitled to a Terce of the Profits thereof, and 
ſometimes infeft in conjunct Fee with. their Husbands,. in the fame 
Manner as in Feus of Lands, Cap. 10.  _ Bp 
As alſo, that when the Office has been ſet in Tack, and the Tackſ- 
man forfeited, the Profits of the, Office have been found to fall under 
his Eſcheat during the Term of the Tack, and gifted by his Majeſty 
OY COR . een 
But What muſt put an End to all Queſtion upon this Point is, that 
the Crown. itſelf has held theſe Subjects to be in commercio, and has at 
ſundry Times been a Party in ſuch Commerce, as appears from Cap. XI. 


of which the firſt Inſtance is a Grant from the Crown, of the Chamber. 


lainry of Bute, with the. Salary annexed, to James Stewart herita- 
bly,. in Feu Farm, in Conſideration of a certain Price paid by him, men- 


tioned in the Charter. 


* 


And upon the other Hand, there are Numbers of Inſtances where he- 


ritable Offices have been purchaſed by the Crown from Subjects to whom 
they belonged, and ſometimes re- diſponed again by the Crown for Secu- 


rity of the Price until Payment; two of theſe Inſtances are mentioned 
in this fame Cap. XI. one, of ' the Sheriffship of Ren eu, which was 
purchaſed by King Charles I. from Hugh Sempil of Glaſford, who 
reſigned into the King's. Hands hereditarium jus & oſſicium vicecomi- 
tis vicecomitatiis de Renfrew, & balliatus regalitatis de Paiſley, 
cum feodis, Cc. and the King was to give him, as the Value of theſe 
Offices, 3000 Acres of Ground in Connaught in Ireland, and to re- 
pone him to his Office until he was ſecured, in that Poſſeſſion. . Hugh 
Sempil conyeyed the Benefit of this Bargain to Bryce Sempil, and 
the King de with him, in place of the 3000 Acres of Ground, to 
give him 5000 J. Sterling out of the Exchequer of Ireland, as the Price 
of theſe Offices; and in the mean time diſponed the Offices to Bryce 
in Liferent, and his eldeſt Son James Semgil, whom failing, to Bryce's 
Heirs-male and Aſſignies, with Tenure and Reddendo, and a Provi ſo, 
That the Infeſtment of the Offices ſhould expire as ſoon as Payment 
ſhould be made of the 5000 J. And this Bryce Sempil and his Son af, 
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rerwards' Told" theſe” Offices to 
Charles I. gave a Charter 155 | | OIL IRE 
former Wadfet for the Sum org 1 
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pears, that Offices are in Law conſideted a8 * 
ur 


fit and Reyenue. as other Subjects in patrimonts, ſo they 1 Srl 


well as with Subjects. Att ilk te hy eee eee en, 
Were Offices conſidered in Law to be of the fame Nature with Peer- 
ages and Dignities, as the Purſuer lays down, it is evident that none of 
the above Characters could apply to them without che laſt Degree of 
Abſurdity. Let the Purſuer condeſcend upon any Inſtance here the 
Non- entry, Ward or Marriage Duties of a Dignity have been ſo much as 
mentioned in any Law - book, much leſs to be made the Subject of Grants 
paſt between the King and his Subjects; or where Wives have been 
found intitled to the Jerce of the Fie of a Dignity. | Let him give any 
Inſtance where Charters of Peerages or Dignities have been granted 
by the Crown in conſideration of a Price paid by the Peer; or where 
the Crown has purchaſed them back from the Peer at a Price agreed 
upon as the Eſtimation thereot; or /a/tly, where the Crown has wad- 
ſetted or mortgaged a Peerage redeemable upon Payment of a certain 
Sum of Money. "= o x 
If the Purfuer can produce Inſtances of this Kind, he may be allow- 
ed with ſome Colour to carry on his Parallel betwixt Offices and Di- 
gnities; but if theſe are Things that were never known in Law to be 
applicable to any Dignity whatſoever, and yet are every Day in the 
common Courſe of Law applied to Offices, though of greater Truſt and 
Importance than the preſeut, it ought fairly to be admitted, that Offi- 
ces are conſidered in Law as patrimonial Rights, though Dignities are 
not, but ſtill retain the Nature of Privileges inherent in the Perſon and 
Family on whom they are conferred. And this is truly no more _ 
A - U 


en 
1 — 


what is ſuppoſed in ſeveral Statutes, particularly the 44th Act of the 14th 
Parliament of James IT. where the Legiſlature enacts, That no Office 
in Time to come be given in Fie and Heritage; well knowing, that 
by the common Law of $7zot/and,” as well as of other Countries, Offi- 
ces were properly grated in Fie and Heritage as well as Lands, and 
both equally veſted in the Subject as feudal, heritable and patrimonial 
Rights, which made it neceſſary to enact a Statute - for- reſtraining it int 
Time coming; and the ſame does alſo appear from the 42d Act, Parl. 
11. James II. 6oth Act, Parl. 14. James II. 26th Act, Parl. 5. Ja. III. 
and other Statutes which proceed upon the Suppoſal, That by the com- 
mon Law Offices are granted in Fie and Heritagmmee. 
The Purſuer has been pleaſed to amuſe himſelf with a Notion, as if 
an Inveſtiture in Offices intitled the Grantees to nothing but a Series 
of Liferents, where each Incumbent's Right dies with himſelf, and 
over which he has no more Power than a Liferenter has over a Sub- 


ect liferented:” But beſides that this Notion is repugnant to the 
Senſe of the Legiſlature, who paſt the above Seaton appear to have 
-had no Doubt that Offices might by the common Law be granted 
in frodo & hereditate, it is alſo repugnant to the Senſe, 'in which 
the Crown the” Author of thoſe Grants, has in all Ages underſtood 
them! Were ſuch Rights no other than Liferents, or unalienable Rights 
in the - Perſon of the Grantees, How could the Crown have made any 
of the Tranſactions already mentioned? or who would have adviſed the 
Crown to pay great Sums of Money for the Reſignation of an Office, 
when by the common Law the Reſigner had no Power to diſpoſe of it, 
but the next Subſtitutes muſt notwithſtanding have ſtill been intitled to 
the Office? and yet in all Ages theſe Tranſactions have been underſtood 
to be valid and effectual. Beſides the Inſtances already mentioned in an- 
cient Times, a much later one is obſerved in the Abſtract, Cap. XIII. 
where the Duke of Lennox reſigned the Office of Admiralty, with the 
Bailliary of the Regality of G/a/zow, into the Hands of her Majeſty 
Queen Anne, which was never doubted to be an effectual Reſignation, 
and yet it could be of no Ayail upon the Principles maintained by the 
The net Point which appears with great Evidence from the Search Thar Titles 
that has been made into the Records, is, That the Title to be made up _ 8383 
to theſe Offices is by Service and Retour. This is a Point with Re. Service and 
ſpect to which the Purſuer has found it neceſſary to inſert a Concluſion ] 

in his Declarator. That the Office muſt deſcend to the Heirs of the 

Family in their Right of Blood, and that his taking and holding the 

Office cannot ſubject him to his Predeceſſor's Debts.” And indeed 

it is evident that this Point of itſelf 8 of the whole Queſtion be- 
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twirt the Parties; for if the Purſyer cannot take this Office without 
ſerving Heir to his Predeceſſors, and repreſenting them in their Hebts 
and Deeds, he has no Title to enter into the Queſtion, Whether the 
Office is adjudgeable or not? He has no Title to claim the Office un- 
til he ſerves Heir, and pays the Debts of his Predeceſſors whom he re. 
preſents by ſuch Service, and if he is ready to do that, the Creditors 
will have no Intereſt to diſpute with him upon the Effect of their Ad- 

And therefore, throughout the whole of this Debate, the Purſuers 
have been at great Pains to maintain this Point, That Offices are tranſ- 
mitted without Service. This is ſtrongly averred in the Purſuers Infor- 
mations, That a Service and Retour can never be requiſite for ma- 
King up the Heir's Title in a Dignity or Office, unleſs where annex- 
ed to Lands. That with regard to Dignities and Offices, the Caſe 
«+ with us at preſent comes to be pretty much on the ſame Footing with. 
„ what has always been the Law of France, Lands not excepted; that 
«* mortuus ſaſit vivum, which in plain Eugliſb is. That che Heir is 
++ intitled to take up his Predeceſlor's Right at Short-hand, without 


* needing a Renovation of the Feu from the Superior.“ And the ſame 
Doctrine runs through the Purſuer's Petition now depending, in which: 
it is inſiſted, That although Services to Offices may appear, where: 


they are contained in the fame Charters and Infeftments of the Lands, 


„ which is owing to the Careleſsneſs of the Writer, in throwing into 
the Service whatever he finds in the Predeceflor's Infeftment; yet 
there is no Neceſſity of an Entry by Service, in order to take up ei- 
ther a Title of Honour or an heritable: Office; that the actual Exer- 
eiſe thereof by the Heir admitted or accepted of by the Sovereign, is: 
all the Entry that is neceſſary to ſuch Offices, and the Petitioner can 
i obſerve no Inſtance of a Service uſed, where nothing was intended 


— 


« to be taken up but an Office or a Dignity.” ' . 
But the Error of theſe Aſſertions ſtands proved by this Search, it is: 
hoped, to the Purſuer's own Conviction: As it appeared from Numbers 


of Inſtances excerpted: from the Records, and given in before the Re- 


port, that the uſual and uniform Practice was to retour Heirs in Offices 
as well as Lands, where both- was contained in the ſame Infeftment ; ſo: 
it appears by this After ſearch, that where the Predeceſſor was poſſeſ⸗- 
ſed of no Lands, but only of an heritable Office, yer ſtill the Titles to 
theſe Offices have always been made up by Services and Retours, in the 
fame Way as to any other heritable Subject. Of this leveral Inſtan- 
ces are mentioned in the Abſtract, Cap. II. XV. and XVIII. where: 


Heirs have been retoured to heritable Offices per /e, diſtinct from Lands; 


and it js no Wonder that more have not as yet been diſcovered, conſi: 


kv. 4 


3 178) 
ſdering ho fare a Caſe it muſt be; that one will die poſſeſſed of an he- 
ritable Office; who has no other Subject whatever belonging to him that 
can be taken up by his Heir; however, as it appears, as far as can be 
diſcovered from the Records, that in every Caſe where Offices have be- 
longed heritably to a Defunct, whether ſeparately per ſe, or in the 


ame Infeſtment with Lands, the Title has conſtantly been made up by 
Service and Retour; and the Purſuer has not been able to — 
upon any Inſtance to the contrary. This muſt be held the univerſal 
Practice of the Nation; eſpecially as every Conſideration that can be 
brought from the Analogy of Law tends to confirm and ſupport it. 
For beſides that the Preſumption lies until the contrary is proved. 
that whenever a Subject is given in feodo © hereditate, the Title will 


be made up from the Dead to the Living in the ſame Manner as in other 
Subjects that are ſo poſſeſſed; V our Lordſhips have obſerved, that the 
Sheriffs are bound to account for the Non · entry Duties of heritable Of. 
fices, and that even per /e, and diſtinct from Eands ; that Gifts of 


Ward and Non- entry of ſuch Offices have been uſually granted, and 
theſe Non- entry Duties declared to belong to the King, and to the Do- 
natar, until the law ful Entry of the righteous Heir, which could only 
be by Service, Retour and Infeftment. How theſe things can be recon- 
ciled with the Purſuer's Hypotheſis, that Offices are fully veſted. in the 


Heir by Right of Blood, without Service or Entry, we muſt confeſs we 
cannot comprehend: !! Daft or at 0s act n8 BRA | 

And had not ſuch Service been neceſſary to make up a Title to theſe 
Offices, how is it poſſible that any Heir would have allowed his Prede- 
ceſſor's Creditors to carry them off from him by Adjudications cogui- 
tionis. cauſa, where he could not venture to ſerve Heir and repreſent” 
his Predeceſſor? Had no Service been neceffary, he could renounce to 


be Heir, and yet claim the Office, as deſcending. to him by Right of 


Blood, and not liable to be adjudged for his Predeceſſor's Debts; and 
yet your Lordſhips obſerve, that Numbers of fuch Adjudications have 
been led of Offices upon the Renunciation of the apparent Heir, and 


Charters granted by the Crown to' Creditors upon them. Abſtract. 


legal Titles, cap: . 

of Blood without Service, it is ſtrange that this ſnould have been hither- 
to a Secret to the whole Nation; that in all thoſe various Inſtances, 
where Offices have been carried off from apparent Heirs for their Pre- 
deceſſors Debts, none of them ſhould ever have been adviſed to plead; 
that he had a Title to the Office without Service, and that tho? he re- 


Were the Purſuer's Doctrine true, that Offices are taken by Right . 


nounced to be Heir, yet the Office was his, and could not be carried 


off by the Diligence of his Predeceſſor's Creditors. So general an Ac- 


Auieſcence 
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is a ſtronger Confirmation of it than could be had from e De- 
_— - ciſions given to that Purpoſe. . 
= In Cafes of this Nature, tis certain, That tho Common Law. is wund 
WR. ed upon Cuſtom; we have no Statute pointing out the Form of con- 
necting Titles from the Dead to the Living; Services and Retours were 
neceſſary in Lands, long before Mention was made of them in any Sta- 
tute; the Statutes ſuppoſe this to have been the Law, becauſe ſuch was 
the univerſal Practice of the Nation; and if the Cuſtom has been equal- 
ly univerſal in Offices as in Lands, and both the Crown and the Sub- 
Jets have in all Ages proceeded upon the Suppbſal of the Neceſſity of 
it; it is equally abſurd to ſuppoſe, that moriuns ſaſit vi vum in the 
one Caſe, as in the other, ſince we have the ſame Evidence to the con- 
trary in both Caſes, v. the general Conſuetude of the Nation, which 
is the Source and Standard of the Law in all thoſe Matters, which have 
taken their Riſe from Cuſtom, and not from Statute. 
And therefore, as there appears no Ground to maintain that the pur- 
ſuer can have any Right to this Office, until he make up a I itle to it 
by Service and Retour, as all his Predeceſſors have done before him. 
as well as every other Subject who has at any Time been poſſeſſed of 
heritable Offices; the Purſuer fails in the firſt Step of his Declarator, 
that he can take the Office without being liable ho, his Predeceſſor's Cre- 
ditors. And he has no Title to object to the Diligence of the Credi- 
tors, unleſs he can condeſcend upon any Law that intitles an Heir to 
ſerve to his Predeceſſors, and at the fame Time to diſpute the Pay ment 
of their Debts. 

II. But though this of irſelf is ſufficient to exclude the Purſuer's Plea; 
That offices yet the Creditors ſhall 15 on to the third Point, in which they doubt 
wa Fg con not to give your Lordſhips full Satis faction, viz. That this Office is 

EY tranſmiſſible, either by voluntary Deeds or legal Diligence. 
by voluntary With reſpect to the fr/t, the Tenor of the Grant would ſeem of it- 
os ſelf to be ſufficient to determine the Point in favours of the Defenders, 
bit as it is expreſly granted to Heirs, and Aſſignies. and that not only where 
| the Office is contained in the ſame Charter with the Lands, but where 
the Office is granted per /#-' So that the Power of aſſigning can by no 
Conſtruction be applied to any other Subject, but to ha Office itſelf. 


1. But in order to remove all Pretence — Cavil in this Caſe, the Cre- 
1 ditors have laid before the Lords Multitudes of Inſtances from the Re- 
cords, which muſt give full Conviction, that at all Times it has been 
| | | underſtood both by the Crown and by the Nation, That heritable Of- 
1 fices ſo r were alienable by the Proprietor as mach e 4 a other 


is Property. | . Bp, 
In 


Part of 


99 


In Cap. V. the Lords will obſerve a Number of Inſtances, where he: 
ritable Offices have been conveyed by the Proprietors, and Charters 
granted by the Crown upon theiriReſignation. And in Cap. VI. there 
are a great many further Inſtances where Charters of Offices have been 
granted by Subjects titulo venditionts, for a Price paid to the Granter, 
and theſe Charters confirmed and approven of by the Crown, as rightly 
e thy n DEG: | | 41 A 
And the laſt four Branches of this firſt Part, viz. cap. XV, XVI. 
XVII, and XVIII. do exhibite the Progreſs of ſundry Offices, which 
appear to be very nearly allied to the Office in queſtion, vis. the Uſher 
of the King's Exchequer, King's Serjand or Macer, Door-k of the 
King's Chapel, and Keeper of the King's Park of 3 all 
of which have been from Time to Time ſold and transferred to a Va- 
riety of Perſons, and the Purchaſers univerſally received and admitted 
by the Crown: And it ſeems impoſſible to figure any Argument that can 
be urged againſt the Tranſmiſſion of the Office in queſtion, but what 
muſt apply with equal Force againſt the Tranſmiſſion of all the above 
Offices; and conſequently mult ſtrike down the Right of the preſent 
Poſſeſſors, though they have remained for Ages ſecure in Poſſeſſion of 
theſe Offices, as much as of any other Part of their Property. _ 
One ſhould think there would need no further Evidence to fatisfy all 
the World of the Meaning of a Grant; when it not only expreſly gives 
a Power to aſſign, but the Granter, upon all Occaſtons acknowledges 
this Power, by receiving Purchaſers from the Grantees, as ſoon as of- 
fered to him, and granting them Charters either of Reſignation or Con- 
firmation, according to the Form in which the Sale has been made by 
the Vaſſal: But here there is yet further Evidence of the Meaning of 
thoſe Grants; for when the Crown docs not intend that the Office 
ſhould be alienated, the Grants are limited to the Grantees and the 
Heirs of their Bodies, with a Eroviſo of Return to the Crown upon 
their Failure, as may be ſeen from ſeveral Inſtances in Cap. VII. 
Nay ſometimes Care is taken to ſecure againſt Alienations, when in- 
tended by the Crown to be reſtrained, by irritant and reſolutive 
Clauſes, as is done in the Charter of the Offices of Sheriff and Coroner 
of Dumfries, Cap. VIII. which is confined to the Grantee, · and the 
Heirs of his Body; and declares, That zullius ugs erat alicui aliæ 
per ſouæ virtute emptionis, venditionis, appretiationis, © ullius Ju- 
ris cujuſcunque; and that in cale of any Alienation or Appriſing, the 
Offices ſhall revert to the Crown, and the Infeftment ſhall be zp/o facto 
void: And the like Irritancies are ſometimes inſert in Charters from Sub- 
jects, to ſecure the Return of the Office to the Granter, failing Iſſue 
of the Grantee, and the Charter y penn by. the Crown, Cap. 16 
17812 at 
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What Uſe could there be for theſe- Precautions, if Offices were; from 
the Nature of the Grants, and the common Law Rights, unalienable, 
£6.: quie/ inherent offibus. of the Family to which they are granted? Ig 
not this anxious Clauſe a virtual Admiſſion on the Part of the Crown, 
that by Law the O fſice would have been tranſmiſſible, either virtute 
emptionts, ven ditianit or appretiationis, if ſuch Tranſmiſſion had not 
been by this Clauſe expreſly prohibited and diſcharged ? It is extream- 
Iy ebidenr. that either the Crown, the Author of all Offices, and thoſe 
ho have adviſed the Crown, as well as the Subjects on whom the Of. 
ces were conferred, have in all been miſtaken of the Nature of 
theſe Grants 5 or otherwiſe that this new Doctrine broached by the Pur- 
facr id void of all Foundation... nd @ BULL 
And to trouble the Lords with no more upon this Point, it is alſo 
obſervable; Fhat as it has never been doubted that a Fiar of an Office 
might diſpoſe of it as of his other Eſtate, unleſs he is reftained; and ac- 
cordingly they have been in ule to provide their Wives in Liferents 


thereof, as well as to exerce every other Act of Property thereanent: 


So on the other Hand, where an Office has been granted to a Father in 
Liferent, and a Son in Fee, and it was intended that the Father ſhould 
have the ſame Power of Alienation that he would have had by Law, if 
named Fiar, Care is taken to provide for this by a Clauſe in the Char- 
ter, reſerving Power to the Liferenter, without rhe Fiar's Conſent to e 
diſpone and impignorate the Office, and exerciſe all Acts of Property 
competent to a Fiar, . Cap. IX. Ei e ee 
It was ſuggeſted in Behalf of the Purſuer, That where the Char- 
<< ters of Reſignation were granted directly by the King, the Right of 
the new Officiet did not depend upon the Deed of the Reſigner, fur- 
** ther than ro make the Office vaik, but depended ſolely upon the 
Grant of the Crown, who has Power to diſpoſe of the vacant Office, 
and where the Charters proceeded upon Reſignations made in Ex- 
«« chequer, the Purſuer inſiſted, That ſuch Grants were abſolutely void, 
and, upon Trial, behoved to be fer aſide. 
But theſe are ſtrange Difficulties, to which the Purſuer is driven by 
controverting Points, that are cſtabliſhed by the common Law and uni- 
verſal Practice of the Nation. If the Reſigner has no Power to convey 


the Office, but the Charter of Reſignation is only to be ſuſtained as a 


new Grant, then not only the Charters. granted in Exchequer are void, 
but alſo the Charters granted by the King himſelf, becauſe after the Sta- 
tute of James II. the King could not grant Offices in Fie and Heritage: 
And ſo if the Purſuer's Doctrine take place, and theſe Offices are not 
tranſmiſſible by the Fiars, the whole Charters of Reſignation,  Confir- 
mation, Appriſing and Adjudication, that have been granted by the 
Crown 


n 
11 ) 
888, 48 va Ties, la pare 
And the Conſequence of this"? am muft be, thit not One of Ten of . 
ee n be found to have any Title to the Offices they © 
he Bulk of them BEN fuck ſingular Titles, w cy 
b 2 Aude, till no und d'by. rhe] ation, muſt all be 
Geclared 780. is Axle e. . 
But it is evident this whole Scheme 'of he purſuer s is directly con- 
trary to the Meaning of the Crown, thie Granter of theſe Charters, 
which is nowiſe to confer a-yacayr Office, bur to tranſmit an Office to 
a Purchaſer, from one who had Power to' diſpoſe of it; and according- 
ly Charters are granteck in Courſe, not dal upon Refignarions, but 
when the Subject _ of the' Office diſpoſes of it by Charter, the 
Crown' approves Difpoſal, and that not of Choice and Fayour, 
but of Rt No Aan. d his Eyes open, can imagine, that the 
Crown in theſe Caſes is conferring a vacaus Office; it is plainly no o- 
chin * Renew or the Fen ro thoſe who by Law have "Ri ght co 
The Creditors believe it is eule to enlarg * Further" upon this Or by legal 
Point, and ſhall in the next Place proceed to confider the Tranſmiſſion a 
of theſe Offices by legal Ditigence, which was at firſt wholly denied 
on the Part of the Parfuer.” And after ſome Inſtances of Appriſings 
were recovered by the Creditors' in the former' Search, the Purſuer was 
pleaſetl to inſiſt, That. theſe Inſtances afforded a ſtrong Argument in 
* his Favours; that as amounted to no more than half a Dozen, 
17 «Ir is a ſtrong Evidence, that in all 200. it has been the eſtabliſhed O- 
jinion, that heritable Offices are not adjudgeable.” 
| Bor it i is believed, after marie, the Abſtract now given in, that 
the Reverſe of this Propoſition will be found to be true, and that in 
all Ages it has been held undoubred, that Offices were affectable by the 
legal Diligence of Creditors, as much as any other Part of their Debi- 
ror's Property. 
For your Lordſhips will obfiivi from that Part of the Abſtract, which rom 43. 
ſtates rhe legal Titles made up to Offices, that this a oor to have #147 of legat 
been the {bak Senſe'of che K Kin of his Courts, and of the Nation, Cap. I. 
as far back as we have any Ligh 1 the Records, down to this Day. 
That in the Vear 1510, 5 Bike College of Juſtice was eſtabliſhed, 
and when the King's daily Council was the ſupreme Court of the Na- 
tion, a Debitor pofſefſed of Lands and Offices, in virtue of a Charter 
from the King, having refuſed to take Infeftmenr upon the Charter, in 
virtue of che ing's Letters directed to that Purpoſe, to the end his Cre- 
ditor might. have Acceſs to appriſe the fame in Terms of the Statute 1469, 
the King adviſed with rhe Lords of the Council what was proper - be 
one 
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Cap, II. 


Enquiry. 


* ( :32 7) Ads Mah 
tone to exeeute the Law. The Advice they gave, and which his Ma- 
jeſty followed was, To enter the Creditor as his Vaſſal in certain Lands 
and Offices therein mentioned, belonging to the Debitor, virtute acti 
#oftri Parliamenti ſuper debitis confecl. and under a Regreſs to the 
Debitor, in caſe of Payment of the Debt within ſeyen Years, ,7ux#ts te- 


- norem dicti atti Parltamenti. Here it is plain, the King is not 


diſpoſing of theſe Offices out of his own Choice to the Creditor rather 


than the Debitor, or preferring one Officer or Servant to another, ex 
delectu per ſonarum, as the Purſuer would conſtruct the Renewals of 


Grants to import; but he is acting a Miniſterial Part in the Execution 
of the Law, betwixt one of his Subjects and another; he is adviſing 
with his Courts, of the proper Method incumbent on him, as Superior, 
to execute the Law. And they declare, that by the Statute made in 
the preceeding Reign, for giving Execution to Creditors againſt their 
Debitor's Eſtate, the King is bound to enter the Creditor as his Vaſſal 
in the Debitor's Lands and Offices, under Redemption, as provided 
by the Statute. Here is then a Declaration of the King and his: Coun- 
cil, that Grants of Offices extend to the Grantee's: Creditors, and that 
they are liable to be appriſed for his Debts, as much as any other Part 
of his Eſtate, . Abſtract, Legal Titles, Cap. J. 
And as this was the Notion the King and his Courts entertained of 
the Nature of theſe Grants, and of their being ſubjected to the Law, al- 
lowing Execution to Creditors for their Debts, in the. firſt Caſes of the 
Kind which occurred after the Law, was made; ſo by the Sequel of this 
Abſtract it appears to have continued firm and unſhaken down to this 
Day. The Purſuer pretended, that any Inſtances which would appear 
df Appriſiogs of Offices mult have paſt by Inadyertence, and without 
But it is impoſſible any Mortal can believe this, who looks 
into the Records. By ſeveral Inſtances in Cap. II. it appears, that be- 
fore General Appriſings were introduced into Practice, and while the 
Form laid down in the Statute 1469 was ſtill in Obſervance, the PI 
ctice was to appriſe Offices, and put a particular Value upon them, an 
the Sheriff adjudged to the Creditor the Offices, with as much of the 
Lands as correſponded to the Debt, in Terms of the Act of Parliament. 
This your Lordſhips obſerve to have been done in the Office of Baillie 
and Keeper of the Hoſpital of Kilbays, of the Sheriffship of Dum. 
barton, which was fo appriſed from the Earl of Lennox; of the Con- 
ſtabulary of -Srrowie, &c. And in all theſe Caſes the King grants a 


Charter to the Appriſer of the Offices and Lands appriſed, not e pra- 
prio moty, and from a Choice to exchange the one Office for the other, 
but in Obedience to the Law; for ſo all the Charters run: Nos igitur 


dg noſtri Parliamenti perimpleri, debit #que executioni Le 
| 2 = — dolentes, 


* 


27 


volentet, dedimu: & conceſimus, G5 And 4s this is no more than 

the Nee "ak ſo the Form of the Law is ſtrictly and ex- 

actly obſerved, and a Regreſs provided to the Debitor, in caſe he elear 

his Debt within the ſeven Vears limited by the Statute. nee,, 
Theſe Things will not admit of the Purſuer's Gloſs, to any Perſon Cap, III. 
who is not r eee and as little can the Crowd of Inſtances 

which ſollow in the next Cap. 3. of general Apprijmnge and Adjudi- 
cations of Offices, ſometimes alongſt with Lands, and ſometimes per 

ſe, as far back as general Appriſings are to be found of Lands down to 

this Time. And in Conſequence of theſe Appriſings, the King has uni- 
formly been in uſe to grant Charters to the Appriſers and Adjudgers, 

and to inveſt them, as his Vaſſals, in the Offices, in Obedience to the 

Act of Parliament. e ons FAS | 
And as this has been the conſtant and uninterrupted Practice during Car. IV; 

the Time when the Law took Place, fo in the Time of Oliver Crom- 5 
wel's Ufurpation, when moſt of the Juriſdictions in Scotland were abo- 

liſhed ; yet as the Fees of the Offices ſtill remained with the Proprie- 

tors, it never entred into any body's Mind to doubt that in as far as 

there remained any Acceſſion or Emolument of theſe Offices with the 

Debitor, the Law would transfer the ſame to his Creditors, and put 

them in his Place: And accordingly the Lords will ohſerve in Cap. IV. 

ſeveral Inſtances where the Judges then in Being did, in virtue of De- 

creets' of Appriſing, convey to the Creditors the Fees and Emoluments 

pertaining to the Offices which had been veſted in their Debitor. 5 

Thus it appears, that Offices, or when ſuppreſſed, their Fees and Car. V. 
Perquiſites, were never omitted in Adjudications deduced during the 

Life of the Debitor; and in like manner, where Adjudications have 

been led of Eſtares belonging to Defuncts upon Decreets, coguitionix 
cauſa, in theſe Caſes alſo the Offices have beef uniformly adjudged a- 

long with the Eſtates, as appears from the Inſtances collected in Cap. V. 

And upon Applications from the Adjudger, the Lords of Seſſion have 

always been in uſe to iſſue Warrants to the Directors of the 2 

to infeft him on his Adjudication, by Precepts under the Quarter Seal, 

in the Offices as well as the Lands to be holden of his Majeſty, in like 

manner as the Debitor held the fame. e | | | 
And as the Law has always received Execution in Favours of Credi- Cap, VI. 

tors againſt the Offices belonging to their Debitor, from bis Majeſty 

and his Courts, according to the ſeveral Forms in which the Law di- 

reed the Diligence to proceed in the reſpective Periods ; ſo when, 

by Statute in the Year 1681, judicial Sales were introduced of the Eſtates: 

of bankrupt Debitors, this Law, as well as the former, has been always 
conſtructed to extend to Offices as a Part of the Heritage belonging * 
15 a the 
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the Debitor, and ſuch, Oben hav been judicially ſold by the Authaxi- 
ty of the Court of Seſſion, in all Caſes. where Offices were diſcoverec 
to belong to ſuch Debitors, and affected by the Creditors Diligence, as: 


Appears y the Inſtances collected in Cap. VI. of Legal Titlex. 


Titles in that Manner, paid Non- entry Duties duly to the King as | * 


_ 8 through the Evidence which appears from the Records, 
Sre NN 


be no need of much Argument to. ſatisfy your Lordſhips, that 
us, vis. That Offices muſt be veſted in Heirs by Service, aud may 
be tranſmitted to ſingular Succeſſors, either by voluntary or legal 
«+ Titles,” that can be had of the common Law of this or any other 
Country. The conſtant, univerſal, uninterrupted Conſuetude of the Na- 

tion, as ancient as Offices, Infeftments and Diligences have been known; 
approved of by our Kings, by their Councils, by their Courts; acqui- 
eſced in and relied on by the People, who univerſally made up their 


as they neglected it, centred into Contracts for the Purchaſe of thoſe 
Rights, lent their Money to the Poſſeſſors upon the Faith of them, and 
had thoſe Purchaſes always confirmed without Ohjection, and Executi- 
on awarded for Payment of their Debts againſt theſe Rights by the Au- 
thority of the King and his Courts. If ſuch inveterate Cuſtom, gue 
ſemper & ubique ob ſervata fuit, is not able to aſcertain and determine 
the Nature of a Right, the Defenders do not know any Thing that 
can. If the Lieges have no Reaſon to rely upon thoſe Parts of our 
Law which have been held indiſputable for a Courſe of Ages. What Rea- 
ſon can they have to rely upon ſuch as have been thought doubtful and 
uncertain, and at laſt determined by Judgments perhaps after a Variety 
of Opinions in the Judges? Theſe Points cannot ſurely be reckoned: 
ſo much fixed as the other, and if both are to be thrown aſide as uncer- 
tain, there is an End of our Common Law; there is nothing certain but 
a few Points determined by Statutes, and how few theſe are, and how: 
lame our Law would be if reduced within that Compals, is: too obvious 
to be infiſted on. The important Rules upon which the Succeſſion and 
Tranſmiſſion of our moſt valuable Rights depend, are aſcertained by 
Cuſtom only; and if that eſſential Part of our Law ſhall be overturned. 
or the Authority of it ſhaken, there is no Man in the Nation can ſleep» 


ſecure, or haye any Certainty that he may not be ſtript of his Property: 


From 
STATUTES. 
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when he leaſt ſuſpects it. 1 t TNT N40 
And as this Evidence which is brought of the Common Law, would 
of itſelf be ſufficient to ſupport the Point eſtabliſhed by the Iuterlocu · 


tor, and, in the Reſpondents, Apprehenſion, invincible; they can fur - 


ther add, That where ever the Legiſlature have taken theſe Matters un- 
der their Conſideration, they appear uniformly to haye been of the 855. 
P | | x | ' 2 , Pi- 


opinion Thar Offires are hy Law patrimomiaſ Eſtates, deſcendable anlct 
allenable as *orher Rights of Property. The Statutes 42 and 44. Par- 
liament 1455 Act 60, Parl. 1457, Act 26, Parl. 1469, have been al. 
ready mentioned, from all which it appears the Legiſlature underſtood 
that Offices may be effectually granted in frodo & hereditate ; and from 
this all the other Conſequences follow with Reſpect to the Tranſmiſſion 
to Heirs aud ſingular Succeſſors, unleſs the Law has made ſome Excep- 
tion, of Which the Reſpondents have ſeen no Inſinuation in any Sta. 
Dee Dogon Pu ot Ci ouer LP : Its 
The AR 1587, Cap. XXIX. which annexes the Temporality of Be- 
nefices to the Crown, takes care that thoſe who have Right to heritable 
Offices, ſuch as Bailliaries and Stewartries, ſhall not be prejudged by 
the Annexation; and declares, That the ſaid heritable Baillies and 
Stewards, and their Heir and Succeſſurs, ſhall now and hereafter 
abide and remain in their Right and Title which they have of the 
«+ ſaid Offices. except in the Change of their Superior in our Sovereign 
Lord and his Succeſſors, who in all Time thereafter ſhall be their im- 
mediate Superior.“ And the like ſaving Clauſe is repeated in the Act 
r3th, Parl. 1633, concerning Regalities of Erectionss˖ 
And in like manner, in the Year. 1617, when King James VI. ap · 
pears to have had it at Heart to have the heritable Juriſdictions of She. 
riffs, Stewards, Sc. brought under the Power of the Crown, an Act 
of Parliament was paſt authoriſing certain Perſons to deal with the Pro- 
rietors to ſurrender theſe Offices to the Crown upon a proper Equiva- 
ent: A Copy of the Act is inſert in che Abſtract, Page 59; 60, and: 
it plainly enough appears, that the Legiſlature ſtill remained of the ſame 
Sentiments declared in former Statutes, That theſe Offices were Rights 
of Inheritance belonging to the Proprietors, and that the Proprietor for 
the Time might diſpoſe of them in ſuch Terms as he ſhould think pro- 
per; and accordingly, upon the Plan of this Act, many of theſe Offi - 
ces were ſold by the Proprietors, and purchaſed by the Crown for great 
And although Encroachments have at ſome Times been made upon: 
thoſe as well as other Rights of Property, as particularly by the Act 
1681, Cap. XVIII. which declares, That notwithſtanding of heritable: 
Offices and Juriſdictions beſtowed by the Crown, there ſtill remains 
with it a cumulative Juriſdiction, yet theſe have afterwards been decla - 
red to be Grievances and illegal Encroachments, as this Act was by the 
Act Iʒ th and iI dth of the Meeting of the Eſtates in the Vear 1689; and as 
ſuch was afterwards repealed by the 28th Act. Parl. 1690, and thoſe who! 
had been turned out of their Offices on ſuch Pretences have been reponed 
ger modum juftitie,. as appears from Inſtances ſtated 9 
3% | | ] | | 724 ge 
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Page 61: And the Legiſlature has thought, proper to except ſuch Nights 
to the Proprietors, even in Regulations made with Reſpect to ey, 


blick Policy of the Kingdom. Act 39th, Parl. 1693: And to inſert an 


Page 53, 54, 
$5, 56, 57. 
58 and 59. 


expreſs Article in the Treaty of Union itlelf, reſerving them to the 
Owners as Reghts of 23 I Htg ends gd ttt fo Su. 
And indeed 1t is impoſſible to doubt of the Sentiments of the Legiſla- 
ture on this Head, when one looks at the Multitude of Inſtances col- 
lected in the Abſtract of Acts of Parliament, ratifying and approving of 
Grants of Offices made to Heirs and Aſſignies: Theſe Acts have been 
applied for from time to time, in ordet to obyiate any Objection to 
which the Grants might be liable, either from the Statutes 1455. for- 
bidding Offices to be given in Fie and Heritage without Conſent of Par- 
liament; or from the Acts of Annexation, or other Laws from which 
an Objection might ariſe: But we ſee they uniformly agree in this, that 
the Grants thereby approven of are to Aſignies as well as to Heir; 
that this is — as the ordinary and proper Tenure of the Grants 
of Offices when given in Fie and Heritage, and approven of as ſuch by 


the Legiſlature. So the Act in favours of the Earl of Rother, No. I. 


Page 53. finds the Charters and Infeſtments of the Lands and Offices 
therein mentioned to the Earl and his Heirs and Aſſignies, to be cel 
and orderly given and proceeded. The Act in favours of the Earl of 
Dunbar, No. 6. ordains a Charter to be made, giving and granting, 
and diſponing heritably, and perpetually confirming} to the ſaid George 
Earl of Dunbar, and his Heirs and Aſſignies, Sc. And indeed the 
whole of the Acts referred to in the Liſt, as the Lords will obſerve 
from peruſing it, do either authoriſe or confirm Grants ſometimes of 
Lands and Offices, ſometimes of Offices per /e, to the Grantee and his 
Heirs and Aſſignies, or to his Heirs-male or of Tailzie, and his Aſſi- 


gnies whatſoever, according to the reſpectiye Deſtinations in which they 


were conceived. | XY ET 
Theſe Clauſes will admit of no Conſtruction but one, That the Gran- 
tee had Power to diſpoſe of the Office, and when ever there offers 
any Occaſion, they are ſo explained in the Acts: For Inſtance; the Act 
in favours of Sit James Murray in the Year 1701, No. 30. ratifies 
the Charter to Sir James himſelf in Liferent, and Fohn Murray his 
Son, Sc. reſerving a Power to Sir James to ſell and diſpoſe of the 
Subjects therein contained; that is, giving the ſame Power to him the 
Liferenter only, that he would have had if Fiar by the Nature of the 
Grant. And the Act ratifying the Charter to Colonel Paul Symer and 
his Heirs, Succeſſors and Aſſignies, of the Office of Mayor of Fie of 
the Sheriffdom of Aberdeen, with Lands thereto belonging, recites, 
«+ That the faid Office and Lands formerly belonged to Mr. Alara 
| ; | C 3 66 er 


1 Sake ( 
4 Jy Biſſet, 0) and thereafter! became in his Majeſty's Hands, as 
_ «© aft Heir, through Want of Heirs, Sc. who might ſucceed to him in 
che ſaid Office and Lands, or any lawful Diſpoſition made by the 
5 fai Alexander in his own Lifetime, ke 


The Reſpondents'apprehend, that, after cor ſiderii 


ſame Senſe of the Nature of thoſe Grants, which the Courts of Juſtice 


and the Nation appear alſo to have had, That they were properly Z an 
„that 


trimonial and alienable, as much as other Subjects in patrimonio 


this Power belonged to the Fiar in conſequence of the Grant to Aſſi- ; 
gnies, and was . prin to the Liferenter when ſuch was in- 
him; that che Crown could not diſpoſe of the 


tended to be reſerved to 
Office even the Failure of the laſt Fiar without Heirs, if he had 
during his Life granted a Diſpoſition thereof to a third Party. Aſter ſo 
great Authorities, there is the leſs Occaſion to enquire into the Qpini- 
ons of private Lawyers; nor is it to be expected much will be found 
upon a Matter of this Kind, which paſt every Day before their Eyes, 


before every Jury, and: before every Court, and which it never entred 


Such are not the Subjects of 


into any one's Mind to call in queſti 
y have Oc- 


which Law-books generally treat; and yet, in fo far as the 
caſton to mention it, their Opinions are all on one Side. 
Sir Thomas Craig's Opinion has been formerly mentioned on this 
Point, in the laft Title of his Book he gives the Hiſtory of Juriſdicti- 
ons by the feudal Law, and how they came in Progreſs of Time to be 
heritable, or hereditaria, and to pals along with Feus; and in his 
Title De licitatione, F 15. he expreſly lays it down as one of the 
Conſequences of Offices becoming hereditary, That they may be. ſold 
for the Pebts of the Proprietor; and in this he diſtinguiſhes hereditary 
Offices from ſuch as are granted for Life only. The Authority was 
tranſeribed in the principal Anſwers, and the Reply made by the Pur- 
ſuer was, Thar there is no ſolid Diſtinction betwixt heritable and Life- 
rent Offices; that the Heir in a feudal Holding takes nothing by his 
Predeceſſor, and an heritable Office can be conſidered in no other 


Light chan as a Series of Liferents, over Which! the preſent Poſſeſſor 


„ has no Power.“ 1; 39e | | Sd bs * £20] 
But. with great Submiſſion, the Diſtinction is obvious and ſolid. When 
an Office is granted for Life only, a delectus per ſonæ may be preſu- 
med, as much as when granted for a Term of Vears; but the Suppoſal 
of a delettus is abſard, where an Office is veſted as a jus hæreditari- 


un. There may be yet more delectus in ſingular Succeſſors than in 


Heirs, Where the Fitneſs of 'rhe Perſon who is to ſucceed mult depend 


entirely upon Chance; and n when a Right is ſo veſted, it 


31 cit (oO D93D5% 
is not poſſible to doubt, that the Legiſlature. have in all Ages had the 
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can adniit of no other Conſtruction but a Right of Property, and there- 
fore muſt be ſubjected to the Rules which govern ſuch Rights, of which 
a principal one is. That every: Right veſted in the Debitor may be af- 
fected by his Creditors for Payment of their Debts. This is a Rule 
laid down in all the Law. books, That Appriſings extend to all heri. 
rable Rights, though not provided to Afjignies, but to the Debitor 
prair. and his 9 So Lord Starr lays it down, Lib. 3. Tit. 2. 5 
14. and refers to other Authors. Sir Thomas Craig applies it to the 
Spottiſwoed. very Subject in queſtion, and in this is followed by Preſident Spot ti 
- wood, who inſerts his Opinion as agreeable to Law, in his Pratficks, 
Sir George Page 49. Sir George Mac ten gie is allo clearly of the ſame Opinion in 
Mackenzie. his Criminals, Title Regalities, ꝙ 4. where he makes it a Queſtion. if the 
| King can erect Regalities within the Bounds of heritable, Sheriftships ; 
becauſe, ſays he, he would thereby evacuate the Office of & bers bis, 
though bought with real Money; So that the Point now conteſted 


ſeems not to have been hitherto doubted by any Lawyer who has taken 


it under Conſideration. #5 2 IMs OTE DO sich 10 * ” roy ny 
From L4Ws Nor is this Part of our e eee ee liar. to 
of other Ser- the Laws of this Country, we believe it has taken place in all Countries 


where the feudal: Law prevailed. In England there is no Doubt that 
many Offices have been granted as Eſtates of Inheritance, and: that the 
Perſons veſted in ſuch Offices had the Power of Diſpoſal, nor did the 
Legiſlature itſelf think it juſt to encroach upon ſuch Rights. Though a 
Statute was made in the 5rh and 6th of Edward VI. forbidding the Sale 
of certain Offices under Penalties, yet Care is taken to inſert an W 
tion with reſpect to heritable Offices in theſe Words, Provided al- 
ways, That this Act, or any Thing therein contained, ſhall not in 
any wiſe extend to any Office or Offices, whereof, any Perſon. or 
Perſons is or ſhall be ſeaſed of any Eſtate of Inheritance. 
And as this. Right of Diſpoſal of heritable Offices. is thus admitted 

and ſaved by the Law, fo, as far as the Defenders are informed, it has 
never been made a Doubt: But when Queſtions have occurred which, 
depended upon it, they have: always been determined upon the Suppo- 
ſal that ſuch. is the Law. Thus it has occurred: to be controverted, whe - 
ther, when a Houſe or Land belongs to an Office, and the Office is 
granted by Deed; if the Houſe and Land follows as an Incident or. Ac- 
ceſſory without Livery? And it was found to go as an Acceſſory, Sir 
John Vaughan's Reports, Page 178, Coke's Iuſtit. 1ſt Part, p. 49. 
It has alſo been queſtioned; whether, as Offices in Fie are excepted 
from the Stature; if Demiſes of ſuch Offices will fall within the Excep- 
tion? and it was found they did. Levinz's Reports, 27. Carol. II. 


2. Eu. 


4 Ellis verſus Ruddle, ꝑ. 151. Ando in other Caſes, Queſtions, baye 


1 


been 


A 


— 


— 


3 Ry ({ 19: 2 
been agitated and determined, which ſuppoſed; that the Law allowed 
Offices in Fie to be diſpoſed of by the Proprietors, but no Queſtion e- 
ver made that fuck was the LW... ñß;ðXé!Pgè 
And that the Law of France allows of the Diſpoſal of Offices is e- 
qually notorious : It is true this is reſtrained as to ſome Offices, particu- 
lary the Great Officers of the Crown: But as to the far greateſt Part of 
ordinary Offices they are every Day affected by the Diligence of Cre- 
ditors, and ſold by the Decrees of the Courts for Payment of Debts, 
as is plain from their Law Books, and particularly from Lay ſeau's 
Treatiſe upon Offices, where he lays down the Rules obſerved in ſuch 
Sales, and the Preference given to Creditors upon the Price, according 
to the different Forms of their Securities and Diligence. F 
And in like manner the Lawyers of other Countries take it for grant- 
ed. that Offices and Juriſdictions are in commercio, that they may be 
given by the Proprietor to another in. Liferent; that When they are 
granted to Heirs they may deſcend to Women, etſi officium virile, 
quatenus fæmina heres id per ſubſtitutum adminiſtrari gerique Cur 
rare poterit. Voet. De uſufructu, g 27. De muner. et honor. & 2. 
Vinnius, In inſtit. de uſufructu in princ. © F 2. 201 1 wei 
The Purſuer did not inſiſt upon any Law or Authority in Oppoſition 
to the univerſal Practice ſet forth by the Defenders, but argued, mainly 
from a-ſuppoſed; Incongruity in the paſſing of Offices to Aſſignies or 
Creditors. That Offices and Juriſdictions were granted to Families oc; 
becauſe of their Weight and Intereſt to ſupport the ſame, and preſe e 
the Peace of the Country. and: not intended to be taken up. by a 
mean Perſon who may happen to lend a ſmall Sum to the Heir of the 
Family; far leſs is it practicable they can be divided amongſt a Num- 

ber of Creditors who may adjudge. pari paſſu for Payment of their 

+ ſeveral Debts?” | © | Sins 4 a r l 0 

But theſe Inconveniences are purely imaginary, and would lie as 

ſtrong on the other Side. If Offices are conferred on Families becauſe of 
| their Intereſt and Property in a Country, they ought to follow the Pro- 
| rty, and: not remain with the Family after the Property goes from it. 
hen they are allowed to deſcend to Heirs, there can be no particular 

untrans ferrable Truſt or delectus penſonæ in the Cale, nor any good: 
Reaſon why they may not be transferred by ſingular Titles ;, and if 

there is any Unfitneſs in the Acquirer, which. may alſo happen in the 
Heir, it can be ſupplied by the Nomination of a proper Perſon to exerce 

for the Time, which the Laws. of. all Countries allow of. Several In- 
ſtances were mentioned in the former Anſwers, where this has been 
| done in England ; and with us there is a particular. Statute authoriſing , 
p it; Ja. I. Parl. 1. Cap..6.. 22 | of And 
* 2 5 


- 
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bo Aud as tothe Caſe of ſeveral ** paſſu, there vocurs no 
more Difficulty in this than in other indiviſible Subjects, ſuch as Supo- 
/ riorities, Patronages, Sc. which yet are certainly liable to the Diligence 
vf Treditors ; and in feality there is no Difficuy at AH: For the firſt 
vffectual Adjadger is the Officer received by the Crown. and conſequenp- 
Jy is the Perſon entitled to cterce the Office: Nor would it vary the 
Caſe tho the other Adjadger had a joint Title, for then the Matter might 
be eiſily extricared by appointing a Delegate, as in the Caſe of natural 
Tneapacity abe ve abſerved. And. at any rate, an Argument 46 mcommodo 
can be of lirthe Weight againſt What appears to be the immemorial Con- 
Nitution-of a Country, Men it is an Inconvenience arifing only from 
a late Regulation introduced in the Year 1661, and which, becauſe ic 
Was found inconvenient even to divide Lands, the ordinary Subjects of 
that Diligence, and impracticable to divide other Subjects that fall under 
it, was therefore ſoon after remedied by another Expedient, vi. a ju - 
dicial Sale of the Debitor's Eſtate. This removes the Whole Inconves 
nience ſted, which, as it laſted but for a few Veats, can create no 
juſt Objection to what appears to be founded in the general Plan of the 
Law, that Offices, as well as other indiviſible Rights, are liable to be 
affected by the Diligence of Creditors. de L 
Tpbe Defenders hope the Lords will forgive the Trouble of this addi- 
tional Paper, as the Caſe is of great Importance to them. They were 
willing to explain the Diſcoveries that have been made from the Re- 
cords ſince the former Anſwers were given in; but with reſpect to the 
State and Progreſs of the Office now in queſtion they ſhall entirely te- 
fer to their former Anſwers and Abſtract relative to this Office, by which 
it appears that it is eſtabliſhed. as a feudal Right by Charter and Infeft- 
ment, deviſed ſometimes to Heirs of Line and Aſſignies, at other times 
to Heirs of Tailzie, and laſt of all to Heirs Male and Aſſignies, taken 
up by theſe Heirs either upon Reſignation or by Service and Retour: 
That Liferents of this Office were given to Strangers, and theſe Grants 
3 of by the Crown: That Grants OF THIS OFFICE PER 
KE, and Fees thereto annexed, were deviſed to Heirs and Aſſignies, 
and ratified by Act of Parliament. That in Conſequence thereof Sir 
William Cockburn the Defender obtained a Right'to this Office, and 
has been received and admitted by Charter from the Crown about 57 
Years ago; and your Lordſhips, by a Judgment in fore, have prefet- 
red him thereto, and he has accordingly poſſeſt the fame, and has up- 
lifted the Fees and Emoluments thereof beyond the Years of Preſcrip- 
tion without any Challenge or Interruption. Is 010% «292048; 
's Right to the Office in 


It is obvious therefore, that the Defende 
Queſtion, ſtands yet in a ſtronger Light than many of the — a- 
SEED | ove. 


| af $65 94; 


bove mentioned, which have hitherto been held to be unexceptionable, 


and that the ingenious Arguments and Objections thrown out by the 
Purſuer from ſuppoſed Difficulties and Inconveniencies, which may oc- 
cur in other Caſes, are truly foreign to the preſent Queſtion, and can- 


not properly apply to the Rights veſted in the Defenders by Convey- 
IC roprietor, in conſequence of Powers derived to him 
and his Predeceſſors, by ſo many repeated Grants from the Crown, ra- 
tified by Act of Parliament. And ſtill leſs, when the Titles whereby yx 
the Defenders have denuded the former Proprietor of this Office, have 


ances from the 


been ſo many Years ago ratified, and confirmed by the Crown. 

And therefore to conclude, As it is apparent from what has been laid 
before the Lords, that if the Novelty broached by this Proceſs were ta 
meer with Succeſs, not only the Defenders, but moſt of the other Pro- 
prietors.of heritable Offices within the Kingdom behoved to be ſtript 


df valuable Branches of their Property, of which they have hitherto be- 


lieved themſelves ſecure: That the Tranſactions of Parties for many 
Ages paſt, ratified by King and Parliament, and relied upon by the Na- 
tion, muſt alſo be oyerturned, and rendred void: And, /afily, That 
the inveterate Cuſtom, which makes the Common Law of this Coun- 
try, behoved as to this Article to be pulled up by the Roots: And 
the Notions which have been entertained of it by our Lawyers, by 


our Courts, by the Legiſlature itſelf, to be inverted: The Defenders 


cannot have any Apprehenſion, that a Doctrine attended with ſuch Con- 
ſequences will ever be hearkned to by the Lords, but are 1 
they will diſcourage all ſuch Attempts for the future, by a 

their former Interlocntor. F . | 
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In reſpect whereof, &c. 
| IA FERGUSON, 
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